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IN THE 
United States Court of Appeals 
For the Ninth Circuit 


No. 20219 


PALMBERG ConstTRUCTION Co. 
an Oregon corporation, 
Appellee, 


Vv. 
SIMPSON TimBEeR Company, 


a Washington corporation, 
Appellant. 


Uron APPEAL FROM THE UNiTED States District Court 
FOR THE WESTERN District or WASHINGTON, 
SOUTHERN DIvIsion 


APPELLANT’S PETITION FOR REHEARING 


PETITION FOR RETMEARING 
ON THE QUESTION OF INTEREST 
In its decision in the above-entitled matter dated April 
5, 1967, this Honorable Appellate Court reversed the 
judgment of the jury entered against the Simpson Timber 
Company (CI. Tr. p. 244). In this decision, this Appel- 
late Court concluded the $16,187.00 Simpson Timber 
Company had tendered to the Palmberg Construction Co. 
was, in fact, the amount due to Palmberg under the exist- 


ing contract: 
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maining amount owing and due Palmberg under the 
payment formula fixed in the contract” (Decision 
p. 10). 

This Appellate Court then further concluded: 

“That the sum represented a liquidated or deter- 
minable claim upon which interest should have been 
granted” (Decision p. 10). 

Simpson Timber Company now petitions for a rehear- 
ing of this Appellate Court’s conclusion that its tender 
of $16,187.00 would not stop the running of interest there- 
on, or that interest would be due on that amount if, in 
fact, a jury should ultimately find it due and owing. 


Grounds 


I. This Appellate Court at page 11 of its decision has 
indicated Simpson Timber Company is precluded from 
arguing it made an unconditional tender to Palmberg of 
the $16,187.00 because of a stipulation (actually an Ad- 
mitted Fact) contained within the Pre-Trial Order. Simp- 
son respectfully submits: 


a. Notwithstanding the Admitted Fact, the uncontro- 
verted evidence at the time of tria] was that the tender 
made by Simpson on November 6, 1961 (PI.’s Ex. 18) was 
unconditional. As this Appellate Court has pointed out in 
its decision, the trial court, until final judgment, remains 
free to interpret, alter, modify or even reverse pre-trial 
orders, summary judgments, etc. (Decision p. 8). Accord- 
ingly, the trial court was correct in holding that the tender 
made by Simpson was unconditional, and in denying in- 
terest-to Palmberg. Its judgment in so doing should be 
affirmed. 


b. The Admitted Fact referred to by this Appellate 
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Court in its decision does not in its terms refer to the 
tender relied upon by Simpson (Pl.’s Ex. 18). Simpson 
was not precluded from making both a conditional and 
unconditional tender. The evidence submitted at the time 
of trial was that an unconditional tender was made (PI's. 
Ex. 18). As a matter of law, the unconditional tender 
stopped the running of interest. 


I. The petitioner, Simpson Timber Company, respect- 
fully submits the $16,187.00 never was a liquidated 
amount for the reasons: 


a. Simpson only admitted the $16,187.00 was the maxi- 
mum amount it could owe under the contract. 


b. Palmberg did not agree that $16,187.00 was either 
the actual or the maximum amount due under the con- 
tract. It introduced a large volume of testimony at the 
time of trial in an effort to prove Simpson's calculation 
of the contract price did not correctly establish the actual 
or maximum amount due under the contract. 


c. Palmberg’s principal thrust in order to obtain a judg- 
ment against Simpson was that the contract should be 
ignored, and that it should receive compensation on a 
quantum meriut basis. Palmberg should not be allowed 
to take such a position and at the same time claim it is 
entitled to interest under a contract which it attempts to 


avoid. 


III. The issues submitted to the jury in the cause. as set 
out in the Pre-Trial Order, specifically negate the argu- 
ment that either party agreed the $16,187.00 was due 


and owing. Those issues in the Pre-Trial Order are: 
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Issues of Fact 


No. 32. Is the plaintiff entitled to additional compen- 
sation in addition to that already paid it for the 
work performed? 


No. 33. If so, what is the total amount presently due 
plaintiff, and is plaintiff entitled to sales tax in 
addition to that amount, or is sales tax included 
therein? 

(Cl Tr. p78): 

The issue in the lawsuit was whether or not Palmberg 
was entitled to more compensation than it had already 
been paid. It would be contrary to law and inequitable 
to allow Palmberg to recover interest on additional com- 
pensation tendered to it by Simpson in an effort to 
terminate the controversy. 


Respectfully submitted, 


RyAN, Carson, BusH, 
SWANSON & HENDEL 
Attorneys for Petitioner 


CERTIFICATE 


I certify that in my judgment this Petition for Rehear- 
ing on the question of interest is well founded and is 
not interposed for delay. 


Dae E. KREMER 


